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SUBROGATED CLAIMS: COMMON MISCONCEPTIONS DISPELLED
GALAN V. FINCH [2015] O.J. No. 2275 (S.C.J)

W hen is the doctrine of spoliation a pplicable? How does a ruling of “und eterm ined” as to the cause of fire under
the NFPA 921 affect a subrogated a ction? Should a subrogating insurer e xpect its claim for rebuilding a dwelling
to be reduced on accou nt of bette rm ent?

against the spoliator. In subrogated
cases, this typically involves an alleg ation against the plaintiff (and thus, the
subrogating insurer) that by re ason of
their conduct some evidence is no
longer available for inspection, and
that the defendant has suffered inj u stice as a result.

In his recent decision in Galan v. Finch
(Finch’s Heating) , 1 where our firm ac ted for the subrogating insurer, Justice
Koke ans wered these and other que stions, and in doing so, dispensed with
a num ber of widespread m isconceptions surroun ding subrogated actions.
By exam ining Justice Koke’s decision
in Galan, this article aim s to assist
both subrogating insurers and defen ding liability insurers in handling subr ogated claim s.

There are t wo comm on m isconceptions
surrounding this doctrine. The first is
that prejudice sufficient to trigger the
doctrine can be esta blished sim ply by
showing that the defendant or his e xpert have not been afforded equal o pportunity to inspect physical evidence
at the scene. The second is that pre judice, in-and-of-itself, is sufficient for
an adverse i nference to be drawn.

1. When does the doctrine of spol iation appl y?
The doctrine of spoliation allows the
Court to draw an adverse inference
1

Galan v. Finch (Finch’s Heating) , [2015] O.J.
No. 2275 (S.C.J) and [2015] O.J. No. 3313.

In Galan, Justice Koke clarified what
“prejudice” m eans in the context of the
spoliation doctrine, rejecting the arg um ent that the doctrine applied m erely
because the defendant’s e xpert did not
have the opportunity to exam ine phys ical evidence at the scene of the fire.
(In Galan, the site had be en dem olished before the defendant’s expert
had been retained). Since there was
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other evidence, including ph otos and
diagram s as well as other experts’ r eports prepared with the benefit of first hand observation – there was sufficient
evidence available to the defendant’s
expert to conduct his analysis as to the
cause of the fire. So although his in ability to conduct a first -hand investigation undoubtedly left the defendant’s
expert at a disadvantage, that disa dvantage was insufficient to trigger the
doctrine of spoli ation.

the following thr ee factors are m ade
out:

The ruling in Galan confirm s that for
the doctrine to apply, a party will be
required to show m ore than a lack of
equal opportunity to conduct a first hand site invest igation. W hile every
case will turn on its own facts, a fin ding of prejudice will be unlikely unless
there is a com plete lack of available
evidence to perform an invest igation –
a scenario which will be excee dingly
rare in t oday’s technological age.

Justice Koke’s ruling em phasises the
underlying purpose of the spoliation
doctrine – that is, to penalize delibe rate, intentional destruction of ev idence
carried out with the goal of o bstructing
the proceedings or influencing the ou tcom e of litigat ion.

More im portantly, the court went fu rther to hold that prejudice alone will be
insuff icient to trigger the doctrine of
spoliation: for an adverse interest to be
drawn, a party will be required to e stablish an intent to destroy e vidence
for the purpose of influen cing the
outcome of litigation . Relying on the
leading Canadian c ase of St. Louis v.
R.(1896), 25 S.C.R. 649 and the Alberta Court of Appeal decision in McDougall v. Black & Decker Canada Inc.
2008 ABCA 353, Justice Koke em ph asized that, as a m atter of law, the sp oliation doctrine will not apply unless

1. there was an intentional destru ction of relevant evidence;
2. the destruction occurred when li tigation was existing or pen ding;
and
3. it is reasonable to draw the i nference that evidence was d estroyed to influence the outcom e
of litigation.

The court’s decision confirm s that the
doctrine was never intended to apply to
situations where potentially relevant
evidence was either inadvertently or
negligently destroyed, or other wise b ecam e unavailable to the defendant.
From a practical sta ndpoint, this
m eans that where destructive testing
has been carried out or a site has been
dem olished for the purpose of repairs
without all stakehol ders having been
present or put on notice, this – without
m ore – will not support a finding of
spoliation a nd the assoc iated negative
inference. Indeed, anything less than
the intentional destruction of ev idence
for the purpose of influencing litig ation
will be insuff icient.
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2. What is required to prove the
cause of the fire?
Under the NFPA 921, unless the investigator can elim inate every possible
source of ignition in the area of origin,
the cause of the fire m ust be ruled
“undeterm ined”. Ho wever, as clarified
by Justice Koke, a fire inve stigator’s
ruling that the cause of fire is “und eterm ined” under the NFPA 921 neither
ends the analysis, nor autom at ically
precludes the insurer from establis hing
causation and succeeding in a subr ogated action.
This is because the test for causation
at law is not whether the cause of fire
can be determ ined under the NFP A
921. Nor does the legal test for caus ation require the insurer to establish
cause with absolute certainty.
No twithstanding the NFPA 921, at law,
there could be m ore than one poss ible
cause of the fire, but if one of those
possibilities is m ore probable than the
other
–
causation
is
esta blished. Accordingly, to succeed in an
action, the subrogating insurer m ust
only establish that, on the balance of
probabilities, the fire was caused by
the negligence of the defendant.
As was the case in Galan, it is not uncomm on for defendants in fire ca ses to
retain experts to try and raise a nu m ber of other potential “possibil ities” for
the cause of the fire, which then, a ccording to the NFPA 921, leads to the
cause being l abelled “undeterm ined”.

Justice Koke’s decision is an im portant
rem inder that it is insufficient for a d efendant to m erely raise other “poss ible" causes (whet her in the sam e or a
different area of origin) and rely on
NFPA 921 to a rgue that the cause of
the fire cannot be d eterm ined.
In addition, while a fulsom e discu ssion
regarding expert witnesses is beyond
the scope of this article, the Galan decision serves as a rem inder to subr ogating insurers of the im portance of
properly i nstructing fire investigators in
preparing their reports. In this wa y,
the ruling in Galan is consistent with
the recent fin dings of the Ontario Court
of Appeal in Moore v. Getahun that
“expert witnesses need the assistance
of la wyers in fram ing their reports in a
way that is…responsive to the pert inent legal issues in a c ase”. 2
In
Moore, the court underscored the i m portance of communicating with e xperts for the purpose of explaining
their role in the litigation process, as
follows:
Consultation and collabor ation between counsel and
expert witnesses is essential
to ensure that the expert
witness
understands
[his/her] duties … Counsel
need to ensure that the
expert
witness
unde rstands matters such as the

2

Mo o r e v . G e t a h u n e t . a l . ( 2 0 1 5 ) , 1 2 4 O . R . ( 3 d )
321 at para. 62 (C.A.).
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difference between the l egal burden of proof and
scientific certainty … .
Counsel play a crucial m ediating role by explai ning
the legal issues to the e xpert witness and then by
presen ting complex expert
evidence to the court. It is
difficult to see how cou nsel could pe rform this role
without engaging in co mmunication with the expert
as the report is being pr epared. 3
Although the above statem ents refer to
dialogue between expert witnesses and
counsel, they apply with equal force to
comm unications between the experts
and adjusters and/or exam i ners that
typically take place when experts in
fire investigations are in itially reta ined
by the insurer, often long before cou nsel is retained or an action is co mm enced. Thus, it is crucial that any
expert retained by the insurer is pr ovided with clear instructions, from the
outset, regar ding the legal issues in
the case, and the distinc tion bet ween
determ ining cause pursuant to the
NFPA and the burden of proof for e stablishing causation at law. The a ppropriate question to be asked in that
context is whether, irr espective of the
NFPA 921, the expert being r etained is
able to form an opin ion as to the cause

3

Mo o r e , s u p r a a t p a r a s . 6 3 - 6 4 .

of the fire on the balance of prob abilities.
3. Is there a deduction to the claim
for cost of rebuilding the premi ses?
Justice Koke also rejected the long standing m isconception that a subr ogating insurer’s claim for the cost of
rebuilding a prem ises following a fire
m ust be reduced on account of depr eciation and betterm ent caused by r eplacing the old with the new. His ruling
is the first decision of an Onta rio Court
to apply Nan v. Black Pine Mfg . [1991]
B.C.J. No 910 (C.A.) where, after an
exhaustive review of the law, the B.C.
Court of Appeal held that where a
building is destroyed through the ne gligence of a third party, the claim for
the cost of rebuilding is not to be r educed on account of betterm ent.
In Galan, Justice Koke recognized that
the new house was an im provem ent
over the destroyed dwelling, but non etheless held that the subrogating i nsurer was entitled to the full cost of r ebuilding. To hold ot her wise would, in
theory, require the plai ntiff to go into
the m arketplace and borrow m oney to
rebuild a house which has been d estroyed through no fault of his own.
This reasoning raises the question as
to whether the principle would apply if,
unlike the fact -specific scenarios in
Galan and Nan where the defendant
was 100% responsible, the plaintiff
was found to have been partially at
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fault. In our view, the a ns wer to that
question is “yes”. Even if the plaintiff
in a subrogated action was partially at
fault, any deduction in the su brogating
insurer’s recovery would be determ ined
through a discount on a ccount of the
plaintiff’s contributory negligence, and
not a discount for betterm ent. The
principle that the cost of rebuilding
should not be reduced to account for
betterm ent would still apply, even if
som e contribut ory negligence on the
part of the plaintiff is established.
4.

Lessons Learned

By dispelling a num ber of comm only
held m isconceptions, Justice Koke’s
ruling in Galan provides subrogating
insurers and liability insurers with the
clarity needed to successf ully advance
and defend subr ogated claim s.
The
key principles eluc idated by the Galan
decision include the following:
1. Prejudice alone does not trigger
the doctrine of spoliation. Deli berate intent to destroy evidence to
influence the outcom e of existing
or pending litigation is required for
the doctrine to apply.
2. In any event, to establish prej udice, for this purpose, it will be i n-

sufficient for the defendant to
sim ply show that his expert did not
have equal opportunity to exam ine
physical evidence at the site. If
other evidence (such as phot ographs or diagrams) is available,
prejudice will not be m ade out.
3. A finding that a cause of fire is
“undeterm ined” under the NFPA
921 is in no way determ inative of
the outcom e in a court action. To
succeed in it s subrogated claim,
the insurer need not elim inate
every possible source of ignition
in the area of origin. Rather, the
insurer m ust m eet the legal test
for causation – that is, that a fire
was caused by the negligence of
the defendant on a balance of
probabilities.
4. A subrogating insurer’s claim for
the cost of rebuilding a prem ise
following a fire will not be r educed
on account of betterm ent.
5. W hile future cases will exam ine
this issue further, it is our view
that this principle applies irrespe ctive of any contributory negligence
on the part of the successful
plaintiff.
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